
Fundamentals
Ways and means for the public sector

Increased reliance on electronically stored business 
information, and the growth of transitory communication 
media (e.g., e-mail, instant messaging and text messages), 
has led to an explosion in the cost of meeting discovery 
obligations in litigation. Technological advances have 
translated into ever-increasing amounts of information 
that’s electronically stored while the cost of storage has 
plummeted. The result?  Businesses and individuals are 
retaining more information, which potentially must be 
preserved, identiýed, reviewed and ultimately produced  
in litigation. 

Signiýcant amendments to the Federal Rules of Civil 
Procedure (FRCP) took effect Dec. 1, 2006, which involve 
the conduct of discovery. The rules speciýcally included 
“electronically stored information” under the rubric of 
discovery. Penalties for non-compliance involve ýnancial 
sanctions that can easily total tens of thousands of dollars 
per lawsuit or result in adverse inference instructions — 
crippling the pursuit or response to litigation and resulting 
in losses in the millions or billions. State courts across  
the country have adopted or are considering adopting 
similar rules.

However, a well-developed and implemented litigation 
readiness process helps organizations respond 
appropriately to litigation. It also establishes a basis for 
the “safe harbor” provided in the new rules — which 
emphasizes the need for an established and functioning 
litigation hold process.

In addition to the traditional information mediums 
ð paper, microýlm, microýche, facsimile, calendars and 
off-site ýles ð the amended rules speciýcally address  
the preservation and production of ESI in discovery,  
which can include:

Å	 Desktop and laptop personal computers ð located at 
work or home

•	 File, application, e-mail and Web servers 
Å	 PDAs (including BlackberryÉ devices), cell phones 

(including text and picture messages, voicemails and 
Internet downloads), USB drives and memory cards

Å	 Tape backup, optical and CD/DVD storage 
Å	 Router logs, phone system logs, security logs,  

ýrewall and wireless access logs
Å	 Video, audio and security logs and vehicle 

monitoring devices
•	 Facsimile logs and stored facsimile transmissions
Å	 All data, including metadata, from integrated  

IT systems (active or inactive)
•	 E-mails: retained and deleted, including  

e-mail that can be retrieved from servers  
and/or workstations

Å	 Backup or latent data from tapes, hard drives, 
client servers (active and inactive)

Å	 Voicemail from ofýce voicemail systems, including 
deleted messages

•	 Instant messaging
Å	 Information transmitted using VoIP technology
Å	 Information stored in RAM
•	 Information stored on third-party service  

providers systems

This list cannot be considered all-inclusive due to 
varied and growing ways in which information is 
processed, stored and communicated. 

Before you consider integration of a litigation 
readiness process at your organization, ýrst,  
ensure you have a document retention policy 
that addresses creation, identiýcation, retention, 
retrieval and destruction of all records — paper and 
electronically stored. But simply having the retention 
policy isnôt sufýcient. You must demonstrate that your 
employees, contractors and third-parties are trained 
on this system, as well as monitor compliance.  
Failure to do so may expose your organization  
to sanction.

Next, address the litigation hold component of your 
readiness process. The objective of a structured 
litigation hold business process is to avoid sanctions 
under the amended rules by meeting discovery 
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If youôre part of the American not-for-proýt community 
and haven’t been living in a remote cave without a  
cell phone, wireless Internet or FedEx delivery,  
youôve heard about the IRS new Form 990 for 2008 tax 
years. As discussed in previous issues of Fundamentals,  
there are some changes of which all exempt organizations 
need to be aware.

The hospitals segment of the NFP community is most 
affected by this new form. Many experts believe that 
Schedule H — by itself — will require more time to  
complete than the former Form 990 in its entirety.  
H is a comprehensive, burdensome, groundbreaking 
reporting vehicle that deserves a great deal of attention  
for any organization deemed to have “hospital” operations. 
The organization must ýle a single Schedule H that 
aggregates information for the hospitals/facilities  
it operates.

A tax-exempt entity must ýle Schedule H if they answer 
ñyesò to Form 990, Part IV, line 20: ñDid the organization 
operate one or more hospitals?” Sounds simple enough, 
but what does that mean?

For the answer, letôs look at the ñGlossary to Instructions 
for Form 990.ò As an aside, this is a valuable tool when 
dealing with the intricate changes/updates to the  
new form. Itôs 19 pages and provides clarity regarding  
148 terms ð so, itôs worth printing out. 

The glossary deýnes hospital: ñFor purposes of Schedule 
H, hospitals, a hospital is a facility that is, or is required 
to be, licensed, registered or similarly recognized by 
a state as a hospital. This includes a hospital that is 
operated through a disregarded entity or a joint venture 
taxed as a partnership. It does not include hospitals that 
are located outside the United States. It also does not 
include hospitals that are operated by entities organized 
as separate legal entities from the organization that are 
taxable as a corporation for federal tax purposes  
(except for members of a group exemption included  
in a group return ýled by the organization).ò Okay, maybe 
ñclarityò was too optimistic a word. (Note: All italic words, 
in this paragraph, are also deýned in the glossary.)

Schedule H contains six parts (although Part VI is another 
of the now-famous ñblank sheets of notebook paperò 
in which the organization is to provide supplemental 
information). It seems the most onerous section is Part I 
— Charity Care and Certain Other Community Beneýts at 
Cost. The instructions contain eight worksheets applicable 

to the information required in Part I. Questions regarding 
the organization’s Charity Care Policy, their use of federal 
poverty guidelines, free/discounted care for the ñmedically 
indigent” and their budget considerations of charity care 
populate this section. A table at the bottom of page one 
requests data about the number of activities/programs, 
number of persons served, total community beneýt 
expense, direct offsetting revenue, net community beneýt 
expense and percent of total expense.

ñTotal community beneýt expenseò isnôt found in the 
glossary, but deýned in the instructions as the total gross 
expense of the activity incurred during the year,  
calculated by using the pertinent Worksheets for each 
line item. Total community beneýt expense includes both 
direct costs and indirect costs. 

The remaining parts of Schedule H require information  
on Community Building Activities; Bad Debt, Medicare  
& Collection Practices and Management Companies  
and Joint Ventures. The completion of these sections, 
along with Part I, are optional for 2008.

So, the good news is that only Part V of Schedule is 
required for 2008. Facility Information requires a  
listing of the name and address of each facility  
operated (directly or indirectly). In addition, the form 
contains a row of check boxes for each facility listed.  
Itôs a check-all-that-apply grid and the choices are licensed 
hospital, general medical & surgical, children’s hospital, 
teaching hospital, critical access hospital, research  
facility, ER-24 hour, ER-other and other (describe).  
As well, the instructions provide examples of ñother.ò

In addition, as part of Part V, the organization must  
list in Part VI the number of each type of facility,  
other than those that are required to be licensed, 
registered, or similarly recognized as a health care 
provider under state law and reported in Part V,  
for which the organization reports information on 
Schedule H (e.g., two rehabilitation clinics, four diagnostic 
centers and three skilled nursing facilities).

Ultimately, if your organization manages hospitals, 
Schedule H deserves your immediate attention.  
Although many hospitals will be already gathering  
some of the required data for other reports, your team  
will likely need to change accounting and reporting 
structures in order to provide the IRS ð and the public 
— with the required data. 



obligations in a timely manner. Efýciently meet your 
discovery obligations by having a reasonable plan for 
implementing a litigation hold with the following steps:

1.	 An operating retention plan and triggers to identify 
foreseeable litigation

2.	 The ability to suspend destruction of relevant 
information

3.	 A plan to communicate the litigation hold to relevant 
parties

4.	 A process for securing information requiring 
preservation

5.	 A process to produce relevant requested information 
6.	 A method to conýrm the litigation hold is operating 

effectively 

The following 10-phase process for development  
and implementation of an effective litigation hold,  
and e-discovery process, is recommended to meet  
these obligations:

1.	 Business process review: Identify business 
activities and parties, key points within identiýed 
business activities and electronically stored 
information developed or received in certain business 
processes. Then, determine control points in 
identiýed processes key to successful implementation 
of the litigation hold process. This sets the tone for  
an effective process, namely that the business 
operations aren’t driven by the litigation hold, 
rather the litigation hold operates in the established 
business environment. 

2.	 Data review and mapping: Identify “active” 
versus ñinactiveò data, data custodians, ýle types,  
ýle locations and how locations are determined. 
Establish the foundation for relevant information 
under Rule 26(b)(2)(B) that is identiýed and 
preserved, as well as the cost for production of 
information not “readily accessible.”

3.	 Litigation hold trigger analysis and 
assessment: This starting point of reference is for 
the development of communication and processes 
involved in a litigation hold. Identify potential 
litigation hold triggers, conduct a risk assessment 
of those triggers, develop the decision process for 
issuing a litigation hold and develop a methodology 
for determining and documenting data relevant to a 
litigation hold.

4.	 Litigation hold communication plan 
development: Identify methods of communication, 
roles of speciýc departments/individuals and 
means of communications throughout the entire 
litigation hold process. Then, implement a process to 
communicate relevant information to the identiýed 
personnel. Ultimately, you’ll want to produce a formal 
litigation hold communication plan that anticipates 
issues that may result in a litigation hold. 
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5.	 Internal discovery plan development:  
Develop a plan and identify key parties to 
adequately respond to discovery requests in the 
event of litigation. This includes the development 
of processes and methodologies and may involve 
the selection and implementation of technical 
solutions needed to allow your organization to 
effectively reply to discovery requests.

6.	 Litigation hold process development: 
Develop a documented process for documents and 
electronically stored information, including the 
identiýcation, the collection and the securing and 
monitoring of data relevant to a likely litigation. 
Also, document compliance with the process.

7.	 Training plan and materials development: 
Educate employees on the importance of and how 
to comply with document retention and litigation 
hold processes. Develop an initial and ongoing 
system of training, as well as a system that tracks 
the training.

8.	 Training: Provide an educational experience that 
allows all employees to become familiar with the 
litigation hold policies and procedures. 

9.	 Testing and quality assurance planning 
and implementation: Develop a process 
that will provide benchmarking assessment and 
documentation progress for the rollout of the 
litigation hold process across the organization. 
This is in addition to identifying the process that 
ensures that feedback is collected and analyzed.

10.	Ongoing review, updates and monitoring: 
Develop and implement a long-term monitoring 
process to evaluate litigation hold policies and 
procedures. This will continuously determine 
whether or not those policies are current with 
operational and organizational changes, legal 
developments and technological advancements.

Todayôs complex business environment can make 
litigation readiness a daunting undertaking for most 
organizations. Utilizing a phased approach offers 
organizations several beneýts. First, breaking the task 
into components allows a better grasp to understand 
and plan the path to effective litigation readiness. 
Second, and more importantly, the phases allow 
evaluation and capitalization on internal strengths 
and resources available and identify those areas in 
which an outside expertise can provide the greatest 
beneýt. Lastly, it provides realistic, quantiýable 
benchmarks where progress can be measured and 
accountability maintained. 




